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In the Court of Appeals of the District of Columbia. 


No. 2408. 

Cuno H. Rudolph et al., Appellants, 

vs. 

Golden & Company, a Corporation. 


a Supreme Court of the District of Columbia. 

In Equity. No. 26458. 

Golden & Company, a Corporation, Complainant, 

vs. 

Cuno H. Rudolph, John A. Johnston, and William V. Judson, 
Commissioners of the District of Columbia, and Walter C. Allen, 
Electrical Engineer of said District, Defendants. 

United States of America, 

District of Columbia, ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Bill. 

Filed July 30, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 26458. 

Golden & Company, a Corporation, Complainant, 

vs. 

Henry B. F. Macfarland, Henry L. West, and John Biddle, 
Commissioners of the District of Columbia, and Walter C. Allen, 
Electrical Engineer of said District, Defendants. 

To the Honorable Justice of said Court, Holding a Special Term 
thereof in Equity. 

The Bill of Complaint of Golden & Company respectfully shows as 
follows: 

1. That it is a corporation organized March 5, 1904, under the 
laws of the District of Columbia, and brings this suit in its own right. 
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2. That the defendants, Henry B. F. Macfarland, Henry L. West 
and John Biddle, are Commissioners of the District of Columbia, 
and are sued as such; the defendant, Walter C. Allen, is Electrical 
Engineer of said District, and is sued in his official capacity. 

3. That your complainant was incorporated: “To carry on the 
produce and commission business, and in connection with, and as a 

part of said business, to buy, dress, and sell meats; to buy, 

2 manufacture, and sell meat products of all kinds; to buy, 
slaughter, and sell live stock; to buy and sell dairy and farm 

products of all kinds; to buy and sell dressed poultry and game; to 
export meats, dairy products, poultry, and game; to export meat 
products; to manufacture and sell ice; to furnish motive power; fur¬ 
nish steam heat, electric light, and refrigerating facilities; and to 
own and operate refrigerating cars; to purchase, lease and hold any 
real and personal estate that may he necessary to enable said corpora¬ 
tion to carry on its operations and to sell and dispose of the same or 
any part thereof.” 

4. That Louisiana Avenue between Ninth and Tenth Streets, in 
the City of AY ashington, Distinct of Columbia, is devoted to the busi¬ 
ness of wholesale and retail Commission merchants, and the space 
between the sidewalk and building line, (being about twenty feet in 
width) on the South side of said avenue between said streets, has 
been for more than twenty years, with the assent of the municipal 
authorities of said District, appropriated to private business purposes; 
that said space has, with the assent of said authorities, been covered 
with sheds and awnings, extending from the building line to the 
inner edge of the sidewalk, and is now, as it has been for twenty years 
and more, occupied with benches and stalls for the sale of meats and 
provisions in connection with the business of the occupants of the 
stores fronting on said Avenue and said space. 

5. That your complainant occupies premises numbered from 922 

to 928, both inclusive, on Louisiana Avenue between Ninth 

3 and Tenth streets, fronting said space, and generates on said 
premises electric current for lighting and power purposes; its 

electric light plant having been installed prior to April 24, 1904, 
pursuant to the municipal regulations existing at the time in re¬ 
gard to electric lighting plants, and by competent electrical engi¬ 
neers. 

6. That your complainant has heretofore entered into contracts 
with N. T. Bedman, doing business at No. 220 Ninth Street, North¬ 
west, The J. A. Whitfield Co.. doing business at No. 918 Louisiana 
Avenue, and with F. G. Swaine & Son, doing business at No. 932 
Louisiana Avenue, to furnish them and each of them electric cur¬ 
rent for lighting their stores and also for lighting lamps in front of 
their premises, under the aforesaid sheds and awnings and within 
said space. 

7. That said premises 220 Ninth Street and 918 and 932 Louisiana 
Avenue are located in the same square in which your complainant’s 
premises are located, and in furnishing electric current to the said 
Redman, The J. A. Whitfield Co., and F. G. Swaine & Son’s prem¬ 
ises, your complainant’s electric wires do not pass through or over any 
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public space. That said lamps are in no sense intended to light the 
street, but are maintained solely for the purpose of lighting the space 
underneath the sheds or awnings in front of said premises respect¬ 
ively, and for the convenience of the occupants of said stores, and 
they do not in any way interfere with the public lighting in the 
street. 

8. That during the early part of the year 1905, complaint was 

made by the defendant, Walter C. Allen, Electrical Engineer 

4 of said District, that your complainant was unlawfully main¬ 
taining electric lamps in front of its premises by electric cur¬ 
rent generated on its own premises, and he accordingly notified your 
complainant to discontinue the use of said lamps, but on a reference 
of the question to the then Corporation Counsel, Mr. Duvall, the Dis¬ 
trict Commissioners were advised that your complainant had the 
right to maintain said lamps, and the matter was dropped. 

9. That on May 16, 1906, your complainant was notified by the 
said Walter C. Allen, Electrical Engineer, to make certain repairs 
and changes in its electrical wiring and apparatus in premises Nos. 
926 and 928 Louisiana Avenue, especially was your complainant 
“directed to run all wires and cables which are now on the front 
walls of the buildings connected with your private plant in approved 
metal conduits, and a conduit connection between the wiring on 
front of the building and the service swatch wherever a tap is made 
to the feeder system”, and your complainant is now* having said re¬ 
pairs and changes made. 

10. That on .Tune 7, 1906, the defendant, Walter C. Allen, not¬ 
withstanding Mr. Duvall’s opinion, and professing to act under the 
provisions of Section 4 of the Act of Congress, approved April 26, 
1904, in regard to Electric Wiring in the District of Columbia, noti¬ 
fied your complainant to cease furnishing current to the electric 
lamps under the sheds in front of premises No. 220 Ninth Street, 
and under the sheds in front of premises Nos. 918 and 932 Louis¬ 
iana Avenue, occupied respectively bv the aforesaid N. T. Redman, 

The .T. A. Whitfield Co., and F. G. Swuine & Son, claiming 

5 that the said lamps were unauthorized and w T ere erected in 
public space. The original letter of Mr. Allen, wdiich is 

hereto annexed, marked Exhibit “A”, was referred to the Corpora¬ 
tion Counsel v T ho has given an opinion that he finds no law" authoriz¬ 
ing your complainant to furnish electric current for said lamps; that 
thereupon the said Allen, in his capacitv of Electrical Engineer, 
again notified your complainant to cease furnishing current for the 
aforesaid lamps before 12 o’clock noon of the 18th instant; other¬ 
wise that he w T ill cause the said lamps to be disconnected and the 
current supplying them cut off, but the time fixed by said last-men¬ 
tioned notice has by agreement been extended to the 30th instant at 
noon. 

11. That the aforesaid Act of Congress, relating to Electric Wir¬ 
ing. gives the Electrical Engineer of said District no jurisdiction or 
authority over said lamps, or over the electrical wiring in private 
premises, except to inspect and approve the same, and see that it is in 
proper and safe condition; and vour complainant is advised and be- 
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lieves that the said Allen, as Electrical Engineer of said District, 
has no power or authority, under any law or regulation, to interfere 
with or remove the connections of said lamps, or to cut off the electric 
current therefrom, except for failure on the part of the persons using 
said lamps to comply with notice from him to place the wiring in 
their respective premises in proper and safe condition. 

12. That Section 4, of said Act of Congress, which, according to 
Mr. Allen’s interpretation, declares the electric lamps in front of 

premises Nos. 220 Ninth Street and 918 and 932 Louisiana 

6 Avenue, unauthorized, whereas said act recognizes, as your 
complainant is advised and believes, the right to maintain 

private electrical lighting plants, and expressly provides: “That it 
shall be unlawful for any person, company, or corporation generat¬ 
ing current for electric light, heat, or power in the District of Co¬ 
lumbia, to connect its system and furnish current for electrical pur¬ 
poses to any buliding or premises the wiring of which shall not have 
been inspected and approved by the Chief Inspector of Electrical 
Work”; but this does not mean, as your complainant is advised and 
believes, that such electrical wiring and lamps are illegal merely be¬ 
cause Mr. Allen, as Electrical Engineer, does not see fit to inspect 
and approve the same. 

13. That the value of your complainant's business will be per¬ 
manently injured by the deprivation of its right to furnish electric 
current for the aforesaid lamps. 

14. That the purpose of the said Walter C. Allen, Electrical En¬ 
gineer of said District, to cut off the electric current supplied to the 
aforesaid lamps, if carried into effect, will greatly diminish the reve¬ 
nues of your complainant, and the damage to it in consequence 
thereof, not being susceptible of compensation in the ordinary course 
of law. will cause your complainant irreparable injury. 

To the end therefore, your complainant prays as follows: 

1. That the persons named as defendants to this bill be made such 
and required to answer the same. 

2. That the defendants, Henry R. F. Macfarland, Henry 

7 L. West, and John Riddle. Commissioners of the District of 
Columbia, and Walter C. Allen, Electrical Engineer of said 

District, their agents, servants, and employees, they and each of 
them may be restrained and enjoined from interfering in any man¬ 
ner with the electric lamps in front of premises No. 220 Ninth 
Street, Northwest, and Nos. 918 and 932 Louisiana Avenue. North¬ 
west, in the City of Washington, District of Columbia. 

3. That your complainant may have such other and further relief 
as its case may require. 

4. And may it please your honors to grant unto the complainant 
the United States writ of subpoena, to be directed to the defendants, 
commanding them. etc. 

Note.— The defendants to this bill are the persons named as 
such on the first page thereof and against whom the complainant de¬ 
sires process. 

GOLDEN k COMPANY, 

By WM. G. CARTER, 

1 st Vice-President. 
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District of Columbia, To wit: 

William G. Carter, first vice-president of Golden & Company, a 
corporation, and the complainant named in the foregoing bill, being 
first duly sworn, deposes and says; that he has read the said bill by 
him subscribed and knows the contents thereof; that the facts therein 
stated upon his personal knowledge are true; and that the facts 
therein stated on information and belief, he believes to be true. 

WM. G. CARTER. 


8 Subscribed and sworn to before me this 30th dav of 

A. D., 1906. 

[seal.] JAMES B. HORIGAN, 


S. T. THOMAS, 

Solicitor for Complainant. 


Notary Public, D. C. 


Affidavit of Henry L. Strang. 

Filed July 30, 1906. 

******* 

Henry L. Strang, being first duly sworn deposes and says: I am 
a commission merchant doing business at No. 916 Louisiana Avenue, 
in Washington, D. C., where T have been located since 1875; that 
the space from the building line on the south side of said avenue, 
between Ninth and Tenth streets to within twenty feet of the curb, 
is covered with sheds and awnings, and is occupied by merchants in 
connection with their stores, for private business purposes; that this 
condition has existed ever since I have been in business on said ave¬ 
nue; and that T have an awning in front of my own store, covering 
said space; that under the circumstances existing at this point, 
namely, the extreme width of the sidewalk, the occupancy of said 
space for private business purposes, does not interfere with the use 
of said avenue by the general public. 

HENRY L. STRANG. 


Subscribed and sworn to before me this 30th day of July A. D. 
1906. 

[seal.] JAMES B. HORIGAN, 

Notary Public, D. C. 

9 Affidavit of Benjamin F. Compton. 

Filed July 30, 1911. 

******* 

Benjamin F. Compton, being first duly sworn deposes and says; I 
am engaged in the commission business at No. 936 Louisiana Avenue 
in the city of Washington, D. C., and have been for about twenty-five 
years; that the space on the south side of said avenue, between Ninth 
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and Tenth Streets, next to the building line, for a width of about 
twenty feet, is covered with sheds and awnings, and is occupied by 
merchants doing business on the south side of said avenue, between 
said streets; that these merchants have benches and stalls on said 
space, under these awnings, and use the same for private business 
purposes in connection with their stores; said space has been so occu¬ 
pied, to my knowledge, for a number of years; that Louisiana ave¬ 
nue at this point, not being a thoroughfare for general traffic, is used 
principally by commission merchants, meat dealers and their cus¬ 
tomers; and such use of said space does not interfere with use of said 
avenue bv the general public. 

BENJAMIN F. COMPTON. 

Subscribed and sworn to before me this 30th day of July, A. D. 
1906. 

[seal.] JAMES B. HORIGAN, 

Notary Public, D. C. 

10 Complainant’s Exhibit “A.” 

Filed April 5, 1907. 

Number of Notice, 1355. 

Office of Electrical Department, 

District of Columbia, 
Washington, D. C., May 16, 1906. 

Gentlemen: You are hereby informed that the electrical wiring 
and apparatus in premises No. 926 and 928 Louisiana Ave. N. W. 
have been examined, and certain repairs and changes found to be 
necessary therein, as follows: 

In improving the wiring conditions in square #382 bounded by 
9th., 10th., Louisiana Avenue and B street N. W., in which your 
private plant is located, the Potomac Electric Power Company has 
l>een requested to place all its wires on the fronts of buildings in iron 
pipe. You are also hereby directed to run all wires and cables of 
whatever nature, which are now on the front walls of buildings con¬ 
nected to your private plant in approved metal conduit and a conduit 
connection between the wiring on front of building and the service 
switch wherever a tap is made to the feeder system. 

A licensed electrical contractor must be employed to perform this 
work which must be done within ten days, in accordance with the 
Rules and Regulations governing electrical installations, and re¬ 
ported at the proper stages of progress to the Electrical Engineer for 
inspection. 

By order of the Commissioners, D. C. 

WALTER C. ALLEN, 

Electrical Engineer, D. C., 

Chief Inspector of Electrical Work. 

Golden and Company, #926 and 928 Louisiana Ave. 

B. 
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11 (Endorsed:) I consent to the filing this as part of the orig¬ 
inal bill. E. H. Thomas, for Defts. 

12 Complainant's Exhibit B. 

Filed April 5, 1907. 

A. 1050. 

Office of the Electrical Department 

of the District of Columbia, 
Washington, June 7, 1906. 

Messrs. Golden and Co., #926 Louisiana Avenue, Washington, D. C. 

Gentlemen: Your attention is invited to the fact that current is 
being supplied from your private electric generating plant to electric 
lights placed in the public space in front of the following premises: 
N. T. Redman, 220 9th street. 

The J. A. Whitfield Co., 918 La. Ave. 

F. G. Swaine & Son, 932 La. ave. 

These parties have been notified bv me that the maintenance of 
such lights connected with your private plant is not authorized under 
the law and they have been directed to remove them. As they have 
so far paid no attention to these requests I shall be compelled to take 
steps to require their removal, as authorized by the Act of Congress 
approved April 26, 1904, regulating electrical wiring in the District 
of Columbia. Section No. 4 of that act renders any person, com¬ 
pany or corporation furnishing current and connecting its system 
for electrical purposes to any building or premises where wir- 

13 ing has not been inspected or approved, subject to a daily fine 
for maintaining such connection, besides authorizing the 

Chief Inspector to remove the connection. 

You are therefore directed to cease furnishing current to the above- 
mentioned unauthorized and unapproved lights in the public space 
in front of the above mentioned premises on or before 12 o’clock 
noon of the 12th instant. 

Verv respectfully, 

WALTER C. ALLEN, 
Electrical Engineer , D. C . 

L. 

(Endorsed:) I consent to the filing this as part of the original bill. 
E. H. Thomas, for Defts. 

14 Answer. 

Filed March 21, 1907. 

*''****♦* 

To the Supreme Court of the District of the Columbia: 

The answer of the defendants, Henry B. F. Macfarland, Henry 
L. West and John Biddle, Commissioners of the District of Columbia, 
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and Walter C. Allen, Electrical Engineer of said District, to the Bill 
of Complaint in this cause against the said defendants, respectfully 
shows to the Court: 

1 and 2. These respondents deny that the complainant is a cor¬ 
poration except in so far as its existence as such is hereinafter ad¬ 
mitted; and they admit the second paragraph of the said Bill. 

3. These defendants admit that the complainant is a corporation 
organized for the purpose of carrying on the produce and commis¬ 
sion business, but they deny the validity and power of the said com¬ 
plainant to transact any other business than that above named, and 
say that they are advised that the said certificate of incorporation of 
the complainant in so far as it seeks to extend the said produce and 
commission business is inoperative and invalid, and that as to such 
matters, extending such business, mentioned in said certificate, the 
same are surplusage and should be rejected. These respondents deny 
that the said complainant has any authority or power to furnish to 

others electric current, light or fixtures or to use the public 

15 streets or spaces, or any part thereof, for the purpose of trans¬ 
mitting electric current or to sell, vend, lease, let or license 

others to use electric current, light or fixtures, or to use the public 
space and streets, or any part thereof, of the District of Columbia 
for such purposes. 

4. Answering the Fourth paragraph of said bill, these respondents 
say that by Article 22, Section 6 of the Police Regulations it is pro¬ 
vided that on Louisiana avenue between 9th and 10th streets the 
sidewalk may be occupied for business purposes for a space of twenty 
feet adjacent to the building for displaying of goods, to a space of 
five feet adjacent to the curb for the handling of goods, with an 
intervening space lor sidewalk to be kept open of fifteen feet, but that 
these regulations have no reference whatever to the use of any space 
on said avenue and said street, for the purpose of placing electrical 
conduits or wires thereon or therein. These respondents deny that 
said space may be used for private business purposes except under 
authority of Congress and permits granted in accordance with law, 
and they further say that no i>ermit has been issued to complainant 
to use and occupy any space on any of the premises mentioned in 
the Bill by the sheds and awnings mentioned in said paragraph or 
by any sheds and awnings, and that Article XXII of the Police Reg¬ 
ulations entitled ‘ Occupation of Public Space’’ provides by Sections 
5, 7 and S as follows: 

“Sec. 5. Owners or occupants of stores on business streets or ave¬ 
nues may use the space outside the front thereof to the extent of 
three feet from the building line, for the display, in show 

16 cases or otherwise, of goods wares and merchandise directly 
connected with the business transacted within their stores: 

Provided, that no meat, fish or fowl shall be displayed outside of any 
store on such streets or avenues, within three feet of the building 
line, between the first day of November and the first day of April of 
each year: Provided further that the provisions of this section shall 
not apply to the owners or occupants of stores or places of business 
on Louisiana avenue between ninth and tenth streets, and B street 
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between ninth and tenth streets northwest, who may display meats 
and provisions in front of their stores or places of business.” 

“Sec. 7. The Commissioners of the District of Columbia expressly 
reserve the right under these regulations to revoke any permit given 
in accordance with the provisions hereof, and when permit shall 
have been revoked the person who held such permit shall, on notice 
from the Commissioners, restore the sidewalk or parking to its orig¬ 
inal condition, as nearly as possible, where the same has been dis¬ 
turbed.” 

“Sec. 8. Canvas awnings of the folding or hinged class, not less 
than eight feet above the sidewalk, may be erected beyond the build¬ 
ing line on permits issued by the Inspector of Buildings.” 

Art. XXII Section 8 Continued—Police Regulations. 

“Awnings with fixed iron posts and frames with covers of corru¬ 
gated metal, or other permanent material, will be permitted where, 
in the judgment of the Commissioners, the interests of the public 
require such construction. The frames of all awnings must be se¬ 
curely attached to the buildings, and the posts of stationary awnings 
shall be set in iron or stone blocks, not more than eighteen inches 
from the outer edge of the curb. It shall be a condition of permits 
to erect or repair awnings that no lettering shall be placed thereon, 
except the name of the individual, firm or corporation transacting 
business in the building in front of which the awning is erected, the 
house number; the lettering and numbering to be not more than 
eight inches in height and to consist of not more than one line upon 
the front valance and on each flap. All persons now having fixed 
awning frames shall provide them wdth proper canvas covers or re¬ 
move the frames. In no case shall awnings interfere w T ith street 
lamps or trees. Temporary covered ways across sidewalks or park¬ 
ings may be permitted by the Superintendent of Police for periods 
not to exceed forty-eight hours. Such covered wavs shall afford a 
free passage of at least six feet in width along the middle of the 
sidewalk. 

5. These respondents admit that the complainant occupies prem¬ 

ises numbered 922 to 928, both inclusive, on Louisiana ave- 
17 nue between 9th and 10th streets, but these respondents say 

that the complainant occupies no space on said avenue for 
the purpose of electric lighting and pow T er pursuant to any law, per¬ 
mit, or municipal regulation on such subject. They further say 
that the only permit for the use of any part of said premises on 
Louisiana avenue w r as issued to Golden, Love and Company on De¬ 
cember 2, 1898, by the permit clerk under the said police regula¬ 
tions, and that the same does not refer in any manner to electric 
current, wdres, conduits, shed or awnings, and a copy of said permit 
and the application therefor are hereto attached and marked Ex¬ 
hibits “A” and “B”. These respondents admit the installation of 
said electric light plant within said premises but do not admit any 
right to extend the same beyond the inside of said premises. 

6. Answering the Sixth paragraph of this Bill, these respondents 

2—2408a 
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say that they are informed it is true that the persons named in said 
paragraph doing business respectively at 220 9th street, northwest, 
and Nos. 918 and 932 Louisiana avenue are each of them using 
electric current for lighting their stores and for lighting lamps in 
front of their premises and awnings and sheds outside of the building 
line on the public space in said streets which said electric current 
was at the time of tiling the Bill, prior thereto and ever since then 
has been and is furnished by the complainant These respondents 
further answering say that neither of the said persons have, nor has 
the complainant, ever obtained any permit or authority to place 
any of said lamps or wires in front of said premises or any of them, 
nor has any of said persons or the complainant ever made 

18 any application for or l)een granted any permits so to do. 
These respondents further say that the occupation of the 

public space by the complainant and the said persons is wholly with¬ 
out warrant or authority in law, and is illegal and constitutes a public 
nuisance and an unlawful occupation of the said highway as they 
are advised and therefore so aver. These respondents further aver 
that in the Act of Congress approved July 19, 1888, entitled “An 
Act making appropriations to provide for the expenses of the govern¬ 
ment of the District of Columbia, and so forth'’ (25 Stats. 314; at 
page 323) it is provided that the Commissioners of the District of 
Columbia shall not, after the 15th day of Septeml>er, 1888, permit or 
authorize any additional telegraph, telephone, electric lighting or 
other wires to be erected or maintained on or over the streets or 
avenues of the City of Washington. These respondents further say 
that the said complainant has conducted its said business and strung 
the said electric wires mentioned in the said bill, so they are in¬ 
formed and believe, since the passage of the said Act of Congress, 
and the said wires and fixtures, including the lamps used by said 
customers and connected with said electric lighting plant, are the 
property of the complainant. These respondents deny that N. T. 
Redman, doing business at 220 9th street, northwest, J. A. Whitfield 
Company, doing business at 918 Louisiana avenue, northwest, have 
any permit whatever to use and occupy any public space for any 
purpose whatsoever; they say that F. G. Swaine & Son, doing busi¬ 
ness at 932 Louisiana avenue, northwest, were granted a 

19 permit on December 3, 1898, to use twenty feet of covered 
space for displaying goods and five feet adjacent to the curb 

in which to handle goods, a clear space of fifteen feet of footwalk to 
be at all times kept open and that they have no other permit respect¬ 
ing said space. 

7. Answering the Seventh paragraph of said Bill, these respond¬ 
ents say that the complainant’s electric wires do pass through and 
over public space. The said wires which transmit the said electric 
current run from the complainant’s plant within said premises out¬ 
side of the building line to its said customers’ premises and from 
thence communicate with the lamps mentioned in said paragraph 
distant twenty feet or more from the building line of the said re¬ 
spective buildings. These respondents submit to the Court that the 
said lamps in front of the above-mentioned premises are illegally 
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maintained and that the complainant company is not authorized 
by law to furnish current to said lamps over the said public space 
or otherwise for any purpose whatsoever. 

8. Answering the Eighth paragraph of said Bill, the Commis¬ 
sioners of the District of Columbia do not admit that the complainant 
has a right to maintain an electric light connected by wires strung 
over public space as it has done and is now doing. They say they 
have not passed on said question, but they reserve the right to require 
the complainant, to remove said lamps in front of its own premises 
and the wires connecting with the same which are maintained over 

public space. The defendant, the Electrical Engineer, says 

20 that he did at or about the time mentioned in said Bill, 
notify the complainant to disconnect its wires overhanging 

said public space outside of the building line with the premises of 
its customers mentioned in said Bill, and he savs he also notified the 
said customers to discontinue the use of said wires and the lamps in 
front of their respective premises. These respondents say that ac¬ 
cording to their information no opinion was rendered by the Cor¬ 
poration Counsel to the effect that complainant has a right to main¬ 
tain said lamps as alleged in said Bill. On the contrary, on the 15th 
day of March, 1905, the then Corporation Counsel, advised the Com¬ 
missioners, among other things, in reference to the matter as follows: 
“I know of no law which justifies the use and occupation of the 
public space exterior to the building lines which is a part of the 
streets, except by an adjoining owner in connection with his own 
premises, and I am of opinion that while the owner or occupant of 
property may use and operate an electrical plant of his own and 
thereby supply lamps and so forth from his premises overhanging 
the streets in accordance with the regulations, the owner of said 
plant may not furnish power for such purposes to other premises 
than his own; the right to do so seems to be limited by Congress to 
the Potomac Electric Power Company, a semi-public lighting com¬ 
pany, which is authorized by law to extend its system through and 
upon public space and is subjected to taxation therefor upon its 
revenues.” 

9. Answering the Ninth paragraph of said Bill, these respondents 

say that they admit the allegations of said paragraph in re- 

21 spect to the premises of the complainant only, and they say 
that the said notice referred to interior repairs of wires and 

cables on the premises of the complainant alone, and did not refer 
to its general system outside of its own premises nor to any connec¬ 
tion with the premises of the customers of the complainant. The 
respondent, The Electrical Engineer, savs that for some months 
subsequent to the filing of this Bill the said interior repairs had not 
been made and that he has not been advised that complainant has 
ever done anything in regard thereto, and he further says that the 
complainant is required under the law to notify him when the said 
repairs are completed and ready for inspection and that the com¬ 
plainant has never given him such notice. 

10. Answering the Tenth paragraph of said Bill, the respondent, 
the Electrical Engineer, admits that he notified complainant on 
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June 17, 1906, to cease furnishing current to the electric lamps under 
the sheds over the public space in front of premises 220 Ninth street, 
918 and 932 Louisiana avenue, occupied respectively by the afore¬ 
said N. T. Redman, the J. A. Whitfield Company and F. G. Swaine 
and Son. He admits the averment that before sending said letter 
respondent obtained an opinion from the Corporation Counsel of 
said District that he finds no law authorizing said complainant com¬ 
pany to furnish current to said lamps. Respondent admits that 
before the expiration of the time fixed by said notice — cease fur¬ 
nishing current to said lamps the said time limit was extended by 
agreement in order to permit this suit in equity. 

22 11. Answering the Eleventh paragraph of said Bill, these 
respondents say that the Commissioners of the District of 

Columbia have jurisdiction and authority to regulate and control 
public space in the District of Columbia and by virtue of such au¬ 
thority have enacted certain police regulations, among which is 
Section 5 of Article XT. which provides, among other things, that no 
person shall string any additional telegraph, telephone, messenger, 
signal or electric-lighting wire or change the location of any pole 
or wire or repair or replace any pole or wire without a permit speci¬ 
fying particularly the proposed location and change and repair 
thereof; and that by Act of Congress approved April 26, 1904, it is 
provided in Section 4 thereof. “That it shall be unlawful for any 
person, company or corporation generating current for electric light, 
heat or power in the District of Columbia to connect its system and 
furnish current for electrical purposes to any building or premises, 
the wiring of which shall not have been inspected and approved by 
the chief inspector of electrical work.” And that Section 1 of the 
said Act provides that nothing in this Act contained shall apply to 
the power plants or buildings of incorporated companies engaged in 
the production and distribution of electric current for public service 
or use. And they say that the complainant is not incorporated for 
and is not engaged in such public service or use. 

And further answering said paragraph, these respondents claim 
that the Commissioners of the District of Columbia have full author¬ 
ity over any lamps or other structures placed over the public 

23 space on said Ninth street or on Louisiana avenue between 
Ninth and Tenth streets; that said Commissioners have in the 

assignment of duties to their subordinates placed under the authority 
and jurisdiction of the Electrical Engineer all lamps, electrical wir¬ 
ing and other devices of like nature within this space, and that the 
Electrical Engineer of the District of Columbia legally served notice 
upon said complainant company to remove the aforesaid lamps in 
front of premises No. 220 9th street and premises Nos. 918 and 932 
Louisiana avenue, as said lamps were erected illegally and without 
any permit therefor. 

i2. Answering the Twelfth paragraph of said Bill, these respond¬ 
ents say that they are advised that the same refers to matters of law 
which do not require an answer, but they also say that they are ad¬ 
vised that the conclusions of law contained in said paragraph are 
incorrect. 
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13 and 14. These defendants do not admit the allegations of in¬ 
jury alleged in the 13th and 14th paragraphs of said Bill, and they 
say they are advised that complainant is entitled to no relief in equity 
and that the rights which it claims do not exist. 

15. The respondents further say that they are advised that none 
of the matters in said Bill afford any ground for equitable relief and 
that there is no equity stated in said Bill; that they are acting in 
the premises as governmental agents and that no injunction should 
be issued against them, and they pray the same benefit of these 
objections at the hearing of this cause as though they had 
24 demurred to the said Bill, and having fully answered said 
Bill these respondents pray that the same may be dismissed 
with costs. 

HENRY B. F. MACFARLAND, 

JAY J. MORROW (Acting), 
Commissioners of the District of Columbia. 

WALTER C. ALLEN, 

Electrical Engineer, D. C. 

E. H. THOMAS, 

Solicitor for Respondents. 

District of Columbia, ss: 

Henry B. F. Macfarland, Commissioner of the District of Colum¬ 
bia, and Jay J. Morrow, acting Commissioner for said District, and 
Walter C. Allen, Electrical Engineer, l)eing severally sworn, severally 
depose and say that they have read the above answer by them sub¬ 
scribed, and know the contents thereof, and that the matters and 
things therein stated are true according to their official information 
and to the best of their knowledge and belief. 

HENRY B. F. MACFARLAND. 

JAY J. MORROW (Acting). 

WALTER C. ALLEN. 

Subscribed and sworn to before me this twenty-first day of March, 
A. D. 1907. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 


25 Exhibit “A.” 

“Washington, D. C., Nov. 23, 1898. 
“To the Hon. District Commissioners. 

“Dear Sir: You will please pardon our delay in making this 
our application for permission to use sidewalk in front of buildings 
now occupied by us (926 and 928 La. Ave. N. W.), as we thought 
we were at present protected by our Special Vender’s Permit. 

“Ours is a Produce Commission business and the principal use of 
the sidewalks would be devoted to receiving and delivering goods and 
empty packages in connection therewith. Trusting your honorable 
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body will see proper to grant thi< desired privilege, as you can be 
apured you will always find 11 s most cheerfully obeying all regula¬ 
tions pertaining thereto, we are, 

“Very respectfully, 

(Signed) * GOLDEN, LOVE & CO.” 


26 Exhibit “B.” 

#17753 E. D. 1898. 

December 2, 1898. 

Golden, Love & Co., 926 & 928 Louisiana Avenue, N. \V.: 

Twenty (20) feet of covered space for displaying goods, and five 
(5) feet adjacent to curb in which to handle goods, a clear space of 
fifteen (15) of footwalk to be at all times kept open. 

H. M. WOODWARD. 


27 Stipulation of Counsel for Hearing of Cause on Bill, See. 

Filed April 5, 1907. 

******* 

It is hereby stipulated and agreed between counsel for the respect¬ 
ive parties to the above entitled cause that the same may upon 
motion of complainant for an injunction, be heard and determined 
on the bill, answer and exhibits. 

S. T. THOMAS, 
Counsel for Golden Sc Co. 

E. H. THOMAS, 

Corporation Counsel, for Defendants. 


Order Substituting Neie Parties Defendant. 

Filed March 10, 1911. 

******* 

It l>eing shown to the Court that the defendant- Ilenry B. F. Mac- 
farland, Henry L. West and John Biddle are now no longer Com¬ 
missioners of the District of Columbia, but have been succeeded in 
office bv Cuno H. Rudolph, John A. Johnston and William V. 
Judson,— 

It is, this 10th day of March, 1911. ordered, that the said Cuno H. 
Rudolph, John A. Johnston and William V. Judson be. and they are 
hereby, substituted as parties defendant in lieu of the said Mac- 
farland, West and Biddle. 

ASHLEY M. GOULD, 

A 8 S 0 . Justiee. 
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28 Decree. 

Filed February 9, 1912. 

******* 

This cause coming on by stipulation of counsel, for hearing on 
bill, answer and exhibits, and having been argued by counsel for 
respective parties, it is this 6th day of February, 1912, ordered, ad¬ 
judged and decreed, that the defendants, their successors, agents, 
servants and employees, be and each of them are, hereby perpetually 
restrained and enjoined from in any manner interfering with the 
maintainance of the electric lamps in front of premises numbered 
918 and 932 Louisiana Avenue, and 220 Ninth Street, N. W., men¬ 
tioned in the bill in this cause, except for inspection as provided by 
the act of Congress regulating electric wiring in the District of Co¬ 
lumbia, approved April 26, 1904. 

By the Court: 

ASHLEY M. GOULD, Justice. 

From the above decree the defendants note an appeal in open 
court. 

ASHLEY M. GOULD, Justice. 

29 Assignment of Errors. 

Filed February 19, 1912. 

******* 

1 . 

That the plaintiff corporation is not entitled as a corporation or¬ 
ganized under the laws of the District of Columbia either to furnish 
electric light or power or to vend the same to others through the use 
of public or private space or otherwise. 

2 . 

The plaintiff corporation is and was unlawfully using and occu¬ 
pying public space in furnishing or vending to others electric light 
or power. 

3. 

The plaintiff corporation is and was unlawfully using and occu¬ 
pying public space in furnishing or vending to others electric light 
or power without permits to it or the users or vendors granted in ac¬ 
cordance with law. 

4. 

The occupation of public space by the plaintiff corporation and its 
vendors is illegal and constitutes a public nuisance and an unlawful 
occupation of the public highway. 
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6 . 


That plaintiff corporation lias no right to maintain electric lights 
or lamps on or over public space exterior to the building line, 
30 connected by wires strung over public space nor have the 
vendors of the plaintiff corporation any such right. 

6 . 

That the Commissioners of the District of Columbia have au¬ 
thority to regulate and control the use of public space and to prevent 
the use set forth in the Bill, and have exercised such authority in 
this case, and that contrary to such authority and without their ap¬ 
proval, the approval of the chief inspector of electrical work and 
that of the Electrical Engineer, the plaintiff corporation has main¬ 
tained and does maintain wires and lamps on and over public space. 


7. 


That the injunction prayed 
bill dismissed. 


for should have been denied and the 

8 . 


That error was committed in the decree 
Court of the District of Columbia. 


passed by the Supreme 
E. H. THOMAS, 


Attorney for the Defendant. 


31 Designation for Record. 

Filed February 19, 1912. 

******* 

The Clerk of the Court will please prepare transcript of record for 
the Court of Appeals in this cause consisting of 
First. The bill and the exhibits thereto; 

Second. The answer and the exhibits thereto; 

Third. The stipulation of counsel; 

Fourth. The decree and the appeal therefrom; 

Fifth. The assignment of errors; 

Thi ‘ *» reCOrd E. H. THOMAS, 

Attorney for Defendants. 


32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
31 both inclusive, to be a true and correct transcript of the record, 
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according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 26458 in Equity, wherein 
Golden & Company, a Corporation, is Complainant, and Cuno H. 
Rudolph, et al. Commissioners of the District of Columbia and 
Walter C. Allen, Electrical Engineer of said District of Columbia, 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of March, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2408. Cuno H. Rudolph et al., appellants, vs. Golden & Company, 
a corporation. Court of Appeals, District of Columbia. Filed Mar. 
23, 1912. Henry’ W. Hodges, clerk. 
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CUNO H. RUDOLPH, JOHN A. JOHNSTON, and WIL¬ 
LIAM V. JUDSON, Commissioners of the District of 
Columbia, and WALTER C. ALLEN, Electrical En¬ 
gineer of the District of Columbia, Appellants, 

vs. 

GOLDEN & COMPANY, a Corporation. 


BRIEF FOR APPELLANTS. 
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No. 2408. 


CUNO H. RUDOLPH ET AL., Appellants, 


V8. 

GOLDEN & COMPANY, a Corporation. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

The appellee hied its bill in this ease on July 30, 
1906, against the Commissioners of the District of 
Columbia and the electrical engineer of the District 
to enjoin interference with electric lamps in front of 
No. 220 Ninth street northwest and Nos. 918 and 932 
Louisiana avenue northwest, none of which are occupied 
by appellee, and for general relief. The bill was answered 
March 21, 1907, probably because negotiations were had in 
the interval without result. The case was heard about April 
5, 1907, on the bill, answer and exhibits, as per stipulation 

1l 


2 


(R., 14), but was not disposed of by the court until Febru¬ 
ary 9, 1912, when a perpetual injunction was granted 
against appellants (R., 15), and this appeal is from that 
decree. The appellee is a corporation (organized March 5, 
1904, R., 1), thus described in the bill (par. 3, R., 2): 

“To carry on the produce and commission busi¬ 
ness, and in connection with, and as a part of said 
business, to buy, dress, and sell nieats; to buy, manu¬ 
facture, and sell meat products of all kinds; to buy, 
slaughter, and sell live stock; to buy and sell dairy 
and farm products of all kinds; to buy and sell 
dressed poultry and game; to export meats, dairy 
products, poultry, and game; to export meat prod¬ 
ucts; to manufacture, and sell ice; to furnish motive 
'power; furnish steam heat, electric light, and refrig¬ 
erating facilities; and to own and operate refrigerat¬ 
ing cars; to purchase, lease and bold any real and 
]>ersonal estate that may be necessary to enable said 
corporation to carry on its operations, and to sell and 
dispose of the same or any part thereof.” 

It occupies premises numbered from 922 to 928 Louisiana 
avenue northwest, between Ninth and Tenth streets north¬ 
west, and generates therein electric current for lighting and 
power purposes (bill, par. 5, R., 2) ; but, says the answer 
(par. 5, R., 9) — 

“occupies no space on said avenue for the purpose 
of electric lighting and power pursuant to any law, 
permit or municipal regulation on the subject.” 

The appellee corporation, so it appears from the answer 
(par. 5, R., 9), never had any permit for the erection of 
electric wires or conduits oi for furnishing electric current, 
and the answer denies apj>ellee’s right to extend the same be¬ 
yond the inside of its premises. The only permit under the 
police regulations was issued to Golden, Love & Company 
on December 2, 1898, and was for 20 feet of covered space 
for displaying goods and 5 feet adjacent to curb for hand¬ 
ling goods (Ex. B, R., 14). This permit was granted under 
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article 22 of the police regulations, set out in the answer 
(par. 4, R., 8 and 9). Appellee never had a permit even 
to occupy the public space by sheds or awnings (par. 4, 
answer). Literally, therefore, the appellee never had any 
permit to use the public space on Louisiana avenue or Ninth 
street for any purpose. Its occupancy for any purpose of 
such space is wholly without legal right, notwithstanding 
appellee contracted with and furnished one Redman, doing 
business at No. 220 Ninth street northwest ; Whitfield Com¬ 
pany, doing business at No. 918 Louisiana avenue, and 
Swaine & Son, doing business at No. 932 Louisiana avenue, 
electric current for “lighting lamps in front of their prem¬ 
ises,’' under sheds and awnings occupying public space (bill, 
par. 6, R., 2). 

Redman and the Whitfield Company never had any per¬ 
mit to use public space for any purpose whatsoever, and 
Swaine & Son only for displaying goods (par. 6, answer, 
R., 10). The answer says: 

“Answering the sixth paragraph of this bill, these 
respondents say that they are informed it is true that 
the persons named in said paragraph doing business 
respectively at 220 Ninth street northwest and Nos. 
918 and 932 Louisiana avenue are each of them using 
electric current for lighting their stores and for light¬ 
ing lamps in front of their premises and awnings and 
sheds outside of the building line on the public space 
in said streets, which said electric current was at the 
time of filing the bill, prior thereto and ever since 
then has been and is furnished by the complainant. 
These respondents further answering say that neither 
of the said persons have, nor has the complainant, 
ever obtained any permit or authority to place any 
of said lamps or wires in front of said premises or 
any of them, nor has any of said persons or the com¬ 
plainant ever made any application for or been 
granted any permits so to do. These respondents 
further say that the occupation of the public space 
by complainant and the said persons is wholly with¬ 
out warrant or authority in law, and is illegal and 





4 


constitutes a public nuisance and an unlawful occu¬ 
pation of the said highway as they are advised and 
therefore so aver. These respondents further aver 
that in the act of Congress approved July 19, 1888, 
entitled ‘An act making appropriations to provide 
for the expenses of the Government of the District 
of Columbia, and so forth’ (25 Stats., 314, at page 
323), it is provided that the Commissioners of the 
District of Columbia shall not, after the 15th day 
of September, 1888, permit or authorize any addi¬ 
tional telegraph, telephone, electric lighting or other 
wires to he erected or maintained on or over the 
streets or avenues of the city of Washington. These 
respondents further say that the said complainant 
has conducted its said business and strung the said 
electric wires mentioned in the said hill, so they are 
informed and believe, since the passage of the said 
act of Congress, and the said wires and fixtures, in¬ 
cluding the lamps used hv said customers and con¬ 
nected with said electric lighting plant, are the prop¬ 
erty of the complainant. These respondents deny 
that N. T. Redman, doing business at 220 Ninth 
street northwest, J. A. Whitfield Company, doing 
business at 918 Louisiana avenue northwest, have any 
permit whatever to use and occupy any public space 
for any purpose whatsoever; they say that F. G. 
Swaine & Son. doing business at 932 Louisiana ave¬ 
nue northwest, were granted a permit on December 
3, 1898, to use twenty feet of covered space for dis¬ 
playing goods and five feet adjacent to the curb in 
which to handle goods, a clear space of fifteen feet 
of foot walk to he at all times kept open, and that 
they have no other permit respecting said space.” 


The hill does allege (par. 7, R., 2) that “your complain¬ 
ant’s electric wires do not pass through or over any public 
space,” but the answer denies this and says (par. 7, R., 10) : 

“Answering the seventh paragraph of said hill, 
these respondents say that the complainant’s electric 
wires do pass through and over public space. The 
said wires which transmit the said electric current 
run from the complainant’s plant within said prem- 
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ises outside of the building line to its said customers* 
premises and from thence communicate with the 
lamps mentioned in said paragraph distant twenty 
feet or more from the building line of the said re¬ 
spective buildings. These respondents submit to the 
court that the said lamps in front of the above-men¬ 
tioned premises are illegally maintained and that 
the complainant company is not authorized by law 
to furnish current to said lamps over the said public 
space or otherwise for any purpose whatsoever.” 

This illegal occupation of public space, appellee admits, 
was called to its attention more than a year prior to filing 
of the bill. The bill says (par. 8, R., 3) : 

“That during the early part of the year 1905 com¬ 
plaint was made by the defendant, Walter C. Allen, 
electrical engineer of said District, that your com¬ 
plainant was unlawfully maintaining electric lamps 
in front of its premises by electric current generated 
on its own premises, and he accordingly notified your 
complainant to discontinue the use of said lamps, but 
on a reference of the question to the then corporation 
counsel, Mr. Duvall, the District Commissioners were 
advised that your complainant bad the right to main¬ 
tain said lamps, and the matter was dropped.” 

This averment met with a direct denial in the answer 
(R., 11, par. 8): 

“Answering the eighth paragraph of said bill, the 
Commissioners of the District of Columbia do not 
admit that the complainant has a right to maintain 
an electric light connected by wires strung over pub¬ 
lic space as it has done and is now doing. They say 
they have not passed on said question, but they re¬ 
serve the right to require the complainant to remove 
said lamps in front of its own premises and the wires 
connecting with the same which are maintained over 
public space. The defendant, the electrical engineer, 
says that he did at or about the time mentioned in 
said bill notify the complainant to disconnect its 
wires overhanging said public space outside of the 
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building line with the premises of its customers men¬ 
tioned in said bill, and he says he also notified the 
said customers to discontinue the use of said w T ires 
and the lamps in front of their respective premises. 
These respondents say that according to their in¬ 
formation no opinion was rendered by the corpora¬ 
tion counsel to the effect that complainant has a right 
to maintain said lamps as alleged in said bill. On 
the contrary, on the 15th day of March, 1905, the 
then corporation counsel advised the Commissioners, 
among other things, in reference to the matter as 
follows: ‘T know of no law which justifies the use 
and occupation of the public space exterior to the 
building lines which is a part of the streets, except 
by an adjoining owner in connection with his own 
premises, and I am of opinion that while the owner 
or occupant of property may use and operate an 
electrical plant of his own, and thereby supply lamps 
and so forth from his premises overhanging the 
streets in accordance with the regulations, the owner 
of said plant may not furnish power for such pur¬ 
poses to other premises than his own; the right to do 
so seems to be limited by Congress to the Potomac 
Electric Power Company, a semi-public lighting com¬ 
pany, which is authorized by law to extend its system 
through and upon public space, and is subjected to 
taxation therefor upon its revenues.” 

District notice was given by the electrical engineer to the 
appellee to cense supplying electric current to Redman, 
Whitfield & Company, and Swaine & Son (R., 7) on June 7, 
1906 (bill, par. 9, R., 3), and time was given appellee by 
agreement to test the question by filing this suit (R., top of 
page 12). 

The bill does not, it will be noted, seek to enjoin any 
act in reference to the occupation and enjoyment of ap¬ 
pellee’s premises, and the decree appealed from only applies 
to the right of the appellee to string wires to the premises 
of Redman, Whitfield & Company, and Swaine & Son. Can 
the appellee lawfully string electric wires over public space 
to other premises than its own seems to be the only question 
involved. 
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Statutes. 

Act of Congress, approved April 26, 1904 (33 Stat., 306), 
relating to electricity in buildings: 

“An act to regulate electrical wiring in the District 
of Columbia. 

“Be it enacted bi / the Senate and House of Rep¬ 
resentatives of the United States of America in Con¬ 
gress assembled , That the Commissioners of the Dis¬ 
trict of Columbia shall have power to make from time 
to time such rules and regulations respecting the pro¬ 
duction, use, and control of electricity for light, heat, 
and power purposes in the District of Columbia not 
inconsistent with existing laws, as in their judgment 
will afford safety and convenience to the public; and 
the Commissioners of said District are further author¬ 
ized and empowered to prescribe such fees for the 
examination of the electrical wiring, machinery, and 
appliances in buildings as they may deem proper, to 
be paid to the collector of taxes of the District of 
Columbia, and any such rules and regulations shall 
after promulgation have the effect and force of law: 
Provided, That nothing in this act contained shall 
apply to the power plants or buildings of incorporated 
companies engaged in the production and distribu¬ 
tion of electric current for public service or use. 

“Sec. 2. That the electrical engineer who shall be 
chief inspector of electrical work and his assistants 
are hereby empowered and required, under the direc¬ 
tion of the Commissioners, to inspect any building in 
course of erection and during reasonable hours to 
enter into and examine any building where electrical 
current is produced or utilized for lighting, heating, 
or for power, for the purpose of ascertaining viola¬ 
tions of any of the provisions of this act; and upon 
finding any devices aforesaid defective or dangerous 
shall cause to be delivered a written notice of any 
violation of any provisions of this act, or of any regu¬ 
lation of said Commissioners duly adopted, to the 
constructing contractor, owner, or agent of any build¬ 
ing directing him or them to remove or amend the 


8 


same within a period to be fixed in said notice; and 
in case of neglect or refusal on the part of the party 
so notified to remove or amend the same within the 
time and in the manner prescribed by the chief in¬ 
spector of electrical work, and approved by the Com¬ 
missioners of the District of Columbia, the party so 
offending shall pay a fine of not more than twenty- 
five dollars for each and every day’s failure or neglect 
to remove or amend the same after being so notified, 
and in default of payment of such fine such person 
shall be confined in the workhouse of the District of 
Columbia for a period not exceeding one month; and 
all prosecutions under this act shall be in the police 
court of said District, in the name of the District of 
Columbia. 

“Sec. 3. That in the place of the present electrical 
engineer now carried on the per diem roll there be, 
and is hereby, established, under the direction of 
the Commissioners of the District of Columbia, the 
office of electrical engineer, and the Commissioners 
of said District arc hereby authorized and directed to 
appoint an electrical engineer, at a salary of two 
thousand five hundred dollars per annum, and said 
electrical engineer shall be an expert electrician, pos¬ 
sessing a thorough knowledge of the most modern 
methods for the production, use, and control of elec¬ 
tricity and electrical appliances, construction, wiring, 
and insulation, as well as such executive ability and 
adaptability to office work as is requisite for the 
efficient management of the said office. And the 
Commissioners are authorized and directed to appoint 
two electrical inspectors to assist in the work required 
by the authority of this act, at a salary of one thous¬ 
and two hundred dollars per annum each, who shall 
perform such clerical duties as may be required by 
the Commissioners. 

“Sec. 4. That it shall be unlawful for any person, 
company, or corporation generating current for elec¬ 
tric light, heat, or power in the District of Columbia 
to connect its system and furnish current for elec¬ 
trical purposes to any building or premises, the wir¬ 
ing of which shall not have been inspected and ap¬ 
proved by the chief inspector of electrical work. 
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“Any person, company, or corporation violating 
the provisions of this section shall, upon written no¬ 
tice from the chief inspector of electrical work to 
do so, immediately remove said connection and cut 
off the current, and shall not again supply said cur¬ 
rent until authorized by the said inspector. For 
failure to comply with said notice the offending per¬ 
son, company, or corporation shall be fined not less 
than five dollars nor more than one himdred dollars 
for each and every day’s failure or neglect to remove 
said connection and to cut off the current. 

“The chief inspector of electrical work is hereby 
authorized and empowered, with the approval of the 
Commissioners, to cause said connection to be re¬ 
moved and the current cut off upon such failure of 
the offending person, company, or corporation, and 
to refuse to permit said connection to be replaced 
and the current to be used until the wiring shall be 
put in proper and safe condition. 

“Sec. 5. That this act shall take effect ninety days 
from and after the approval thereof.” 

Acts of Congress restricting the use of public space by 
wires and conduits and the powers of the Commissioners in 
reference thereto, being existing laws in force April 26, 
1904. 

By appropriation act of July 18, 1888 (25 Stat., 320, 
323), it was provided that, 

“The Commissioners of the District of Columbia 
shall not, after the fifteenth day of September, eight¬ 
een hundred and eighty-eight, permit or authorize 
any additional telegraph, telephone, electric lighting 
or other wires to be erected or maintained on or over 
any of the streets oi avenues of the city of Wash¬ 
ington, and the said Commissioners are hereby di¬ 
rected to investigate and report to Congress at the 
beginning of its next session the best method of re¬ 
moving all electric wires from the air or surface of 
the streets, avenues and alleys, and the best method 
of interring the same under ground, and such legal 
regulation thereof as may be needed; and they shall 
report what manner of conduits should be main- 

2l 
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tained by the city of Washington, if any, and the 
cost of constructing and maintaining the same, and 
what charge, if any ; should be made by the city for 
the use of its conduits by the persons or corporations 
placing wires therein, and upon what terms and con¬ 
ditions the same should be used when required so to 
do, and for such investigation, one thousand dollars 
is hereby appropriated: Provided, That the Com¬ 
missioners of the District may, under such reasonable 
conditions as they may prescribe, authorize the wires 
of any existing telegraph, telephone or electric light 
company now operating in the District of Columbia, 
to be laid under any street, alley, highway, footway 
or sidewalk in the District, whenever in their judg¬ 
ment the public interest may require the exercise of 
such authority—such privileges as may be granted 
hereunder to be revocable at the will of Congress 
without compensation and no such authority to be 
exercised after the termination of the present Con¬ 
gress/ 7 

Joint resolution, February 15, 1893 (27 Stat., 755), Com¬ 
missioners authorized to extend overhead wires into the Pen¬ 
sion Building, etc. See some of the other similar joint reso¬ 
lutions (32 Stat., 728, 729; 33 Stat., 581). 

Appropriation act of March 3, 1897 (29 Stat., 673, 678) : 

“For electric arc lighting, including necessary in¬ 
spection, in those streets now lighted with electric arc 
lights in the city of Washington, fifty-five thousand 
dollars: Provided, That not more than twenty-five 
cents per night shall be paid for any electric arc light 
burning from forty-five minutes after sunset to forty- 
five minutes before sunrise, and operated wholly by 
means of underground wires; and each arc light shall 
be of not less than one thousand actual candle-power, 
and no part of this appropriation shall be used for 
electric lighting by means of wires that may exist 
on or over any of the streets or avenues of the city of 
Washington. Until Congress shall provide for a con¬ 
duit'system it shall be unlawful to lay conduits or 
erect overhead wires for electric lighting purposes in 
any road, street, avenue, highway, park, or reserva¬ 
tion except as hereafter specifically authorized by 
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law: Provided, however, That the Commissioners of 
the District of Columbia are hereby authorized to issue 
permits for house connections with conduits and over¬ 
head wires now existing adjacent to the premises with 
which such connection is to be made; and also per¬ 
mits for public lighting connections with conduits 
already in the portion of the street proposed to be 
lighted. And nothing herein contained shall be con¬ 
strued to affect in any way any pending litigation 
involving the validity or invalidity or legality of 
the construction of any conduits made since June 
eighteenth, eighteen hundred and ninety-six, nor to 
prevent the United States Electric Lighting Company 
from extending conduits into Columbia Heights, 
Washington Heights, and Mount Pleasant within the 
fire limits as specifically provided in the act of June 
eleventh, eighteen hundred and ninety-six, making 
appropriations for the expenses of the government 
of the District of Columbia; and the existing over¬ 
head wires of the Potomac Electric Power Company 
west of Pock Creek and outside of the fire limits are 
hereby authorized to be maintained for a period of 
one year from the passage of this act and no longer.” 


See same provision in appropriation act of June 4, 1897 
(80 Stat, 41). 

Appropriation act of March 8, 1899 (80 Stat., 1052): 

“That the Commissioners of the District of Colum¬ 
bia are hereby authorized to grant permits for the 
repair, enlargement, and extension, under proper 
regulations, of existing electric lighting conduits, and 
in every conduit constructed or to be constructed 
under the provisions of this paragraph, three ducts 
shall be reserved for the use of the United States and 
the District of Columbia, and as a condition for the 
right to use conduits heretofore built, or to be built 
under the provisions of this act, the electric lighting 
companies shall be required at all times to furnish 
to the public and to private consumers in all parts of 
the District of Columbia standard arc lights of not 
less than one thousand actual candle-power, at a rate 
not exceeding seventy-two dollars per annum for each 
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arc light; and on and after the first day of June, 
eighteen hundred and ninety-nine, the maximum 
price of electric current sold or furnished to any con¬ 
sumer in the District of Columbia shall he reduced 
from the present maximum of fifteen cents per kilo¬ 
watt hour to not exceeding ten cents per kilowatt 
hour. That if consumers other than the Govern¬ 
ment shall not pay monthly electric bills within ten 
days after the same shall have been presented, said 
companies may charge and collect from said con¬ 
sumer so failing to pay said hill as aforesaid eleven 
cents per kilowatt hour for the electric current fur¬ 
nished to said consumer during said month: And 
proidded further. The right to amend, modify, or 
repeal the privileges herein granted, and to further 
limit the prices herein specified, is hereby expressly 
reserved; any company charging or collecting an 
amount in excess of the rates herein prescribed shall 
be deemed guilty of a misdemeanor, and shall pay to 
the District of Columbia the sum of fifty dollars for 
each and every offense, to he collected as other fines 
are now collected in the District of Columbia.” 

See similar provision in appropriation act of June fi, 
1000 (31 Stat., 563). 

Assignment of Errors. 

1. That the appellee corporation is not entitled as a cor¬ 
poration organized under the laws of the District of Colum¬ 
bia either to furnish electric light or power or to vend the 
same to others through the use of public or private space 
or otherwise. 

2. The appellee corporation is and was unlawfully using 
and occupying public space in furnishing or vending to 
others electric light or power. 

3. The appellee corporation is and was unlawfully using 
and occupying public space in furnishing or vending to 
others electric light or power without permits to it or the 
users or vendors granted in accordance with law. 
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4. The occupation of public space by the appellee cor¬ 
poration and its vendors is illegal and constitutes a public 
nuisance and an unlawful occupation of the public highway. 

5. The appellee corporation has no right to maintain elec¬ 
tric lights or lamps on or over public space exterior to the 
building line, connected by wires strung over public space, 
nor have the vendees of the appellee corporation any such 
right. 

6. That the Commissioners of the District of Columbia 
have authority to regulate and control the use of public 
space and to prevent the use set forth in the bill, and have 
exercised such authority in this case, and that contrary to 
such authority and without their approval or the approval 
of the chief inspector of electrical work and that of the 
electrical engineer, the appellee corporation has maintained 
and does maintain wires and lamps on and over public 
space. 

7. That the injunction prayed for should have been de¬ 
nied and the bill dismissed. 

8. That error was committed in the decree passed by the 
Supreme Court of the District of Columbia. 
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ARGUMENT. 

I. 

Appellee cannot lawfully string electric wires over public 
space to give electric service to distinct premises. 

This case illustrates the difference between the powers of 
the Commissioners to grant authority to permit the use of 
the public space for conduits and wires and their power of 
regulation over electric wiring and electric appliances in 
buildings in order to secure the public safety. 

The power of control is not the power of the individual 
or private corporation, and before such an one can exercise 
any such right as that contended for in this case, at least a 
permit from the public authorities must be obtained. No 
such permit exists. Again, the right contended for by ap¬ 
pellee in the public highways cannot be granted by the Com¬ 
missioners. The stringing of electric wires by a private cor¬ 
poration not engaged in a business relating to the public 
sendee is prohibited by the statutes cited. Such a corpora¬ 
tion cannot use the public space to connect its electric plant 
with premises other than its own fronting on the same 
street, and much less can it use such space by connecting 
wires on or over it, extending part way around the block to 
premises other than its own fronting on another street. 

II. 

The act of April 26, 100^, recognized the existing law 
and applies only to cases not inconsistent therewith. This 
act affords no ground for contention that the use of public 
space, in the manner shown in this case, is authorized. 

By express provision of law, as stated, it is unlawful to 
erect overhead wires for electric lighting purposes on the 
highway known as Louisiana avenue. 
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This was the condition of “existing laws” (plural) as that 
expression is used in section 1 of the act of April 26, 1904, 
when that act was passed, wherein the Commissioners are 
given power to make from time to time rules and regula¬ 
tions respecting the production, use, and control of elec¬ 
tricity for light, heat and power purposes in the District of 
Columbia, not inconsistent with existing laws, as in their 
judgment will afford safety and convenience to the public. 

It is clear that act authorizes only those places to use con¬ 
duits, or wires in public space, outside of buildings, referred 
to in various acts of Congress, as, for example, conduits in 
street railways, or existing poles and wires west of Rock 
Creek (29 Stats., 673, 678; 30 Stats., 41; 30 Stats., 753) and 
alleys (31 Stats., 217). The act principally deals, and is 
intended to deal, with electrical construction within build¬ 
ings so as to insure their safety and the safety of their 
occupants. It expressly excepts power plants or buildings 
of public service corporations, thus showing that the plants 
and buildings of all other persons and corporations are 
within the regulation of ihe Commissioners as to electric 
appliances and service as well as within the prohibitions of 
existing laws. 


III. 

The fact must he taken as established in this case beyond 
controversy “that the complainant's (appellee's) electric 
irires do pass through and over public space" (par. 7, an¬ 
swer, R., 10): 

“Answering the seventh paragraph of said bill, 
these respondents say that the complainant’s electric 
wires do pass through and over public space. The 
said wires which transmit the said electric current 
run from the complainant’s plant within said prem¬ 
ises outside of the building line to its said customers’ 
premises and from thence communicate with the 
lamps mentioned in said paragraph distant twenty 
feet or more from the building line of the said re¬ 
spective buildings.” 
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This case was heard on hill and answer. Mr. Chief Justice 
Alvev observed: 

“If the plaintiff concludes to set down the case 
for hearing on bill and answer the case is quite 
different. Tn that case, it behooves the plaintiff, how T - 
ever, to consider well whether he will rest his case 
upon the hill and answer or whether he will reply 
to the answer; for it must he borne in mind, that, in 
a hearing upon bill and answer, the answer will be 
taken tn be true in every point and particular, be¬ 
cause the defendant has been, by the action of the 
plaintiff, precluded from substantiating it by proof.” 

Brick Co. vs. Trott. 16 App. D. C., 293, 299. 


Mr. Justice Morris said: 

“When the material allegations of a petition are all 
denied in the answer to it, and a hearing is set by 
the petitioner upon the petition and answer, it must 
be a very unusual case where the court will do other¬ 
wise than dismiss the petition. A dismissal is what is 
required by the fundamental rules of equity pro¬ 
cedure.” 

Bohrer vs. Otterback, 2 App. D. C., 78, 79. 

Mr. Chief Justice Alvey: 

“The complainant, after interposing a general 
replication to the answers of the defendants thus 
joining issue thereon, upon his own motion, set the 
case down for hearing on bill and answers filed. All 
the averments, therefore, in the answers, responsive 
to the allegations in the bill, are to he taken as true; 
as by setting the case down for hearing on bill and 
answer the defendants are not offered an opportunity 
of proving their responsive averments, and the com¬ 
plainant is not entitled to rely upon the unsupported 
allegations of his bill to make out his case.” 

Wagenhurst vs. Wineland, 20 App. D. C., 
85 , 91 . 
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IV. 


It is beyond the power of the appellee corporation to fur¬ 
nish electric, light to persons and premises not connected 
with its business, and, therefore, it has no right to the relief 
prayed for in its bill . 

The objects of the corporation, as set forth in the record 
and in the statement of the case made in this brief, if con¬ 
fined to its produce and commission business by furnishing 
electric light in connection therewith, might be within its 
charter powers, but the charter to conduct a commission 
business and various other businesses, and to include fur¬ 
nishing electric light, is unauthorized by law. It would 
seem that, where a corporation is undertaking to conduct an 
enterprise beyond the powers which it could obtain by se¬ 
curing a certificate of incorporation, it ought not to have 
any standing in a court of equity to enjoin interference with 
its unlawful business—in this case the furnishing of electric 
light, not connected with its own business. At least the 
court ought not to be astute, it is thought, to aid the plaintiff 
in such a case. 

In Dancy vs. Clark the principle here contended for 
seems to have been established. The syllabus states: 

“While, after a certificate of incorporation has 
been filed and the company has gone into operation, 
the inclusion in the certificate of powers not permitr 
ted may be regarded as surplusage, the inclusion of 
such powers in a certificate not yet filed will be held 
to be sufficient to justify the recording officer in re¬ 
fusing to accept it for record.” 

The opinion, after citing cases, distinctly sustains the 
proposition now contended for. The opinion states: 

“They (the cases cited) are applicable in cases 
where a certificate has been actually accepted and 

3l 
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filed, and the company goes into operation, and after¬ 
wards a controversy arises between itself and its stock¬ 
holders, or between it and other persons, wherein the 
extent and validity of its powers are called in ques¬ 
tion. In such cases a certificate is upheld so far as 
it is valid, and the illegal parts, if any, are disre¬ 
garded.” 

Dancy vs. Clark, 24 App. D. C., 487, 488, 506. 

It is believed that the decree of the court below should be 
reversed and the bill dismissed. 

Respectfully submitted, 

EDWARD H. THOMAS, 
Corporation Counsel , for Appellants. 
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(Emtrt of Appeals, ©istrirt of Qtolumtria 

April Term, 1912. 


No. 2408. 

Cuno II. Rudolimi, John A. Johnston, and William V. 
Judson, Commissioners of the District of Columbia, 
and Walter C. Allen, Electrical Engineer of tiie 
District of Columbia, Appellants , 

vs. 

Golden and Company, A Corporation. 


BRIEF FOR APPELLEE. 


The bill of the plaintiff sets forth that it is engaged in 
business on Louisiana Avenue between Ninth and Tenth 
Streets, Northwest, and owns and operates on its premises 
in connection with its business, an electric plant for gener¬ 
ating current for light, heat and power purposes; that said 
Louisiana Avenue is devoted to business purposes and that 
the space between the sidewalk and building line (being 
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about twenty feet in width) has been for more than twenty 
years, with the assent of the Municipal Authorities of the 
District of Columbia, appropriated to private business pur¬ 
poses: and that said space has. with the assent of said au¬ 
thorities, been covered with sheds, and awnings over said 
space of twenty feet in width aforesaid and is occupied by 
the abutting merchants doing business on said street and 
used by them for the sale of meats and provisions in the 
conduct of their said businesses and that the plaintiff oc¬ 
cupied premises numbers 922 to 928, both inclusive, and 
generated upon its premises electric current for lighting and 
power purposes: that its plant was installed prior to April 
24. 1904, pursuant to Municipal Regulations existing dur¬ 
ing that time in regard to electric lighting plants and bv 
competent electrical engineers, and further it had entered 
into contracts with three merchants, two of whom are on 
Louisiana Avenue and one on Ninth Street in the same 
square with it furnishing them electric light for use upon 
their premises and under the awnings and sheds adjacent 
to and connected with said merchants premises. 

ARGUMENT. 

Congress by Act July 1, 1898 (30 Statutes, 570), en¬ 
titled “An Act to vest in the Commissioners of the District 
of Columbia, the control of street parking in said District, 
declared in section 1, of said act. that: 

“The jurisdiction and control of the street and street 
parking in the streets and avenues of the District of 
Columbia, is hereby transferred and vested in the Com¬ 
missioners of the District of Columbia.” 
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And by Section 2: 

“That wherein any portion of a street more than 
one-half the front is occupied and used for business 
purposes, the Commissioners are authorized and di¬ 
rected to denominate such portion of the street as a 
business street, and authorize the use for business pur¬ 
poses by abutting property owners of so much of the 
sidewalk and parking as may not be needed, in the 
judgment of the Commissioners, by the general public, 
and under such general regulations as the Commis¬ 
sioners may prescribe.” 

This court held in the case of District vs. Libby (9 App. 
D. C., 321) that an ordinance of the city passed November 
20, 1862, providing a penalty for unlawfully occupying any 
open space, public reservation or street (paved wholly 
or in part by the United States) or any public grounds by 
any private person for private business purposes was null 
and void, because Congress had legislated upon the subject 
in 1858. 

Again in 1904, Congress by “An Act in relation to busi¬ 
ness streets in the District of Columbia” (33 Stat., 10), 
amended the Act of July 1, 1898, by annexing thereto, the 
following conditions: 

“First, where in a portion of a street not already 
denominated a business street, a majority of a frontage 
not less than three blocks length, is occupied and used 
for business purposes; and second, where a portion 
of the street has already been denominated a business 
street and there exists adjoining such portions a block 
or more whose frontage is occupied and used for busi¬ 
ness purposes.” 

In pursuance to the authority vested in the District Com¬ 
missioners by the above mentioned acts by Congress, the 
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Commissioners had in 1906 promulgated police regulations 
in regard to 


THE OCCUPATION’ OF PUBLIC SPACE, 

and by Section 6, Art. 22. thereof established a schedule 
for permits for the occupation of the sidewalks on Louisiana 
Avenue between 9th and 10th Streets, as follows: 


“Louisiana Avenue, both sides, 20 feet adjacent to 
building for displaying goods, 

5 feet adjacent to curb for handling goods, 

15 feet intervening space for sidewalk, to be kept 
open.” 


Ninth Street from B to New York Avenue has been des¬ 
ignated as a business street in Sections 4 and 5 of Article 22 
of the police regulations allowing three feet of the sidewalk- 
next to building line to be used for the display of goods, 
it is averred in the bill and not denied bv the answer that 


Louisiana Avenue between 9th and 10th Streets is devoted 
to the business of wholesale and retail commission mer¬ 
chants, and that the twenty feet space between the side¬ 
walk and building line on the south side of said avenue be¬ 
tween 9th and 10th Streets has been appropriated to private 
business purposes for more than twenty years with the 
assent of the municipal authorities; that said space with the 
assent of the said authorities has been covered with sheds 
and awnings, extending over said twenty feet adjacent to 
the building line and has been for more than twenty years 
or more occupied by benches and stalls for the sale of meats 
and provisions in connection with the business of the oc¬ 
cupants of the stores fronting on said space. 
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It is also averred in the bill and not denied by the answer 
that the plaintiffs electric light plant was installed prior 
to April 24, 1904, in accordance with the municipal regula¬ 
tions existing at that time, and by competent electrical en¬ 
gineers. 

The contract of plaintiff to furnish electric current to the 
parties named in the bill and the averments that said light 
is furnished to said parties by plaintiff and that said lights 
are located upon the premises of the parties named within 
said space allowed for business purposes, is not denied by 
the answer. 

It is set forth in the bill that said electric wires do not 
pass through any public space and are maintained solely for 
the purpose of furnishing light to the parties in the said 
space under said sheds and awnings adjacent to their said 
premises for the convenience and use of the occupants of 
said stores and that said lamps do not interfere with public 
lighting in the street. 

The appellee does not contend that the ownership of said 
space is not vested in the United States nor that the District 
Commissioners have not authority in the premises to deal 
with the user of said space, but it is contended that the 
authority of the District Commissioners is limited to a 
proper inspection of the wiring by the electrical engineer 
and inspection of electrical work and a requirement that it 
shall be put in a proper and safe condition, but not that the 
said electrical engineer or the Commissioners of the Dis¬ 
trict of Columbia shall have the authority to sever said 
connections and require the removal of all wiring where 
the same has been properly installed by competent workmen. 

That the owners of said premises adjacent to the said 
space have the full right to quiet enjoyment and use of 
such portion of said street in front of their respective places 



of business where the same have been designated as busi¬ 
ness streets for the display of goods and merchandise and 
as incident to such sale and display of goods, the right to 
such light as may he necessary in the conduct of their said 
businesses provided the same shall have been erected by 
competent workmen, under the regulations in force in the 
District respecting character of such work, to the same 
extent as they would have if said lights were furnished 
wholly within the buildings u]>on their said respective places 
of business. 

It is not denied by plaintiff, but is admitted that the elec¬ 
trical engineer has the right to require plaintiff in the inter¬ 
est of public safety to provide such approved appliances as 
may he necessary to insure safety in the use of said electric 
wires and light. 

The plaintiff has strung no electric wires in public space, 
nor interfered with any street lighting. It has furnished 
from its own plant, which it operates lawfully and which 
under its charter it has a right to use in connection with 
its business, light not only to itself in the space which it 
is lawfully entitled to use and occupy in front of its said 
premises in connection with its said business, hut also light 
to neighbors adjacent to its said premises. 

It has not sought to cross streets or public space to furnish 
electric light. It has invited inspection by the District Elec¬ 
trical Engineer and it would be manifestly unfair for the 
refusal of its official to inspect the wiring of said premises 
to justify the said electrical engineer in ordering the re¬ 
moval of said lights and render illegal the maintenance of 
said lights in question. 

The case of Dancey vs. Clark (24th Appeals, 487) was 
a case wherein the right of the Recorder of Deeds to re¬ 
fuse to record a charter which in his judgment contained 
more than one kind of business, but that is not this case. 
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The plaintiff in this case is not generally engaged in the 
furnishing of electric light and the wires complained of are 
wires that pass over public space devoted to private busi¬ 
ness and virtually private space, that is, the twenty feet 
space used for business purposes by the abutting property 
owners in connection with their businesses all of which is 
lawful and permitted by the police regulations. 

The answer to the bill claims that the lights are main¬ 
tained on public space, but said space cannot in any sense, 
since the adoption of the said police regulations by the 
Commissioners, be denominated as public space so long as 
the said space is used by the abutting owners for business 
purposes any more than a bay window erected to a dwelling 
house under the building regulations in force, which allows 
four feet of the parking adjacent to the building line, be 
considered as public space while said dwelling remains. 

On page six of appellants’ brief, appellants state the 
question involved, is whether appellee can lawfully string 
wires over this space. But it is respectfully submitted by 
appellee that said wires were strung prior to the Act of 1904 
and that the appellee is entitled to the use of said wires if 
they are in conformity with the regulations and if not, after 
a proper inspection, that it shall only be required to con¬ 
form to said regulations in the use of and not to sever said 
connections entirely provided they are put in a proper and 
safe condition, all of which the appellee has been ready and 
willing at all times to do. And it is therefore respectfully 
submitted that the decree should be affirmed. 

Walter A. Johnston, 
Attorney for Appellee. 




